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Arising out of Order-in-Original No VCES/23/DNMDS/2015-16 Dated 28.12.2015

Issued by Assistant Commissioner-VCES, Service Tax, Ahmedabad

314"16-lcbctl "cbl" .,r:r :g:ci: -qm Name & Address of The Appellants

0
Mis. Radhe Industries Ahmedabad

~~~~~~ 'lfr mfcm fr uTf@earl at 3r4la Rffaa rt a
"ffcb"ctTt:-

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfr:r~, 1994 cBT tTRT 86 cB" 3fc=rrm~ cp]" ~ cB" -qm cITT \i'fT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufgar 2fta fl@ zcn,u zrc vi ara ar4l#la urzaf@rawr i1. 20, q #ze
t51ffclcci cbl-9I'3°-s, ~ -;:pR, 31$1--lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
Q 0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 374l#tr =nu1ferau at fa4ha 3rf@,fr, 1994 cITT tTRT 86 (1) cB" 3fc=rrm ~
xqc11cbx f.illl--llc!C'il, 1994 cB" m1=f 9 (1) 3iaf feifRa ala ya.et- 5 if "'clTT ~ if cITT
s ft vi U# arr fG 3rat f@as or4ta l n{ ah ua 4Raif
h aft a1Reg (Ga ya qr 4Ra @rt) 3th rt ii fGn urn,f@era1 qT rllllll11o
ft~ct t, cfITT a =fr ndRa ha ?a rllllll11d cf) fll'51llcb xful~I'< cf) -;,ii:[ x{~ ~
gt u i sei hara #6t mir, anui #6t ajTr 3ITT wrrm Tut vfn q; s car znr s+a a
t a<i T, 1000 / -cfzft gi haa at it, ans a6t lTI1T 3ITT WITm TfllT ~
~ 5 cTT& m so cTT& deb m a1 T, 5ooo/- #h uh zhftt sei iara # ir, anw d
ajTr 3ITT WITm TfllT~ ~ 50 cTT& qr Va vu,at a azi 6u; 10ooo/- #h 3st s)ft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty 2,ec;l-~ore than fifty
Lakhs rupees, in the form of crossed bank draft in favour of theX&sf~~trar of the
bench of nominated Public Sector Bank of the place where the bf-©~~"° n ~ lilj0 situated.e s%!+t 2
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(iii) fcrfrm 3T~,1994 ctr mxr 86 ctr Bcr-mxT3li vi (2g) aifa 37ha ala
Plll1-tlqc1l, 1994 cfi f.n.T1:r 9 (2~) cfi 3@1"@ frrtT!fta" tpr=f ~.tr.-7 if ctr vlT "ffcfilfi "Q'cf ~ "f!T[f
3rgaa,, €tu sn& z[ca (3r4ta) # am2r a uRi (0IA)(Uri mfr qR ef) 3k 'rr
3nrga, Terra / Gu 1rgrl 3rerar Maio ha qr gyca, 3n4)#tr =mnrf@raw at 3maa aa
cfi ~ ~ ~ 3WT (010) ctr ffl 'B"'uAT miff I

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Forrn ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (C:>10) to apply to
the .Appellate Tribunal.

2. zqenigi)fer Ir1razu zc 3tf@,~zm, 1975 mt WITT "Cf'< ~-1 cB" 3fa"T@ RetfRa fag
31:ff-lT'< Te or?gr vi err qf@rant # 3mar z# ffl "Cf'< xT; 6.50/- trn° 'cbT ..-llllllcrfll ~~

Gu @tn aReg I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. «iisr gem, eua gens viaa 3fl#tu mnf@raw (arff@fen ) Pzmla8, 1s2 #i affa
i:,rct 3R:r #4'fmr llJ1wTT cm ttfA-tR-la m cf@ RlfTTT c#t 3ITT ~ WR 3lJcnfmi' TTPllT 'slTcTT ~ I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, ·1982.

4. @tam er-n, hsc8hr 3uraya vi #hara 34tar uf@raw (@@tv h ,fr 3rd h aacal ii
a#ctr3urr 3f@1zr#, ;&yy fr err 39n3i f@far(iin-2) 31f@0err#T2%g(2oy trin
29) f@aria: a&.a.2y 5i #t fear 3rf@)fra, &&y ft at 3 iaiapara at fr arapa, arr
~~~ CJ?-T-'{l'Rr -;;rm atar 3rfearf &, aorfzrnr h 3iavia5a cf:h' aTcrmm .3fQima~~

c."ff cfi'"-IB.' ~-qvn Jr~cl' tJ'
hc4hr5u gasviarah3iairi fcw re ,, ~-~ Qflf;Fre>f 6 -

(il 'tlm 11 tr fl1 3-RfJTc,' ~ m
(ii) *o=rdc -;;rm m'I' 'c>fl' ~ ~ ~
(iii) adz am fz1ma4 2h fezra 6 k 3iaiia 2z n5#

c::> 3mt qgra zrz f sq rrnan fa@rr (@i. 2) 3#f@)fez1#, 2014 fl1 .3-TITT= af ~ ~ fcJml·
.3-fCfm'l<r Qfflffi $ "ffcl-T!lJ~~ 'f2.J<llc=f 3T;5ft' vi 3r4taatra{zt

4, For an appeal to be filed· before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable wou!d be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to t9.~-_st~y ..
application and appeals pending before any appellate authority pci&~{~J):\1~].,,q,:;,.~,,
commencement of the Finance (No.2) Act, 2014. ,#../" ~'v.r: '? '~/,~ r'] ~ t;;;

"' 'J, :a:
4(1) [,<f :ire;a1-• al, l,<f 3-lr;\/lf ir, l@r roar« nm«err senwt res sra.sire?ft te.. }:t
fcrc~ ~ cJTm fcnlJ .rn:r~'$ 10¾~tR 3it srzrhrzu fa1fa · #ts · · ,,,<P \._;k "tug}ewo k

10% 0p1arru RR sTuasftI eea%
~-{1) In view of above, an appeal against this order shall lie before the Tribunal on
pay111ent of ·10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty_ wllere penalty alone is in dispute.
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ORDER IN APPEAL4 "
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This Order arises out of the appeal filed by M/s Radhe Industries having office at

B-87, Maruti Tenamants, Near Bhavna School, Odhav, Ahmedabad- 382 415
(hereinafter referred to as 'the appellant') against the Order In Origin No. VCES/ 23/
DA] MDS/ 2015-16 (hereinafter referred to as the 'impugned order') issued by the
Assistant Commissioner (Designated Authority), Service Tax Commissionerate,

Ahmedabad (hereinafter referred to as 'the Designated Authority').

2. The facts of the case are that the appellant has filed a declaration VCES-1 under
sub section 1 of section 107 of the Finance Act, 2013 ( chapter VI) under the Service Tax
Voluntary Compliance Encouragement Scheme-2013, (herein after referred to as 'VCES'

for sake of brevity) on 27.12.2013, declaring 'total tax dues' amounting to Rs. 54,133/­
(actual amount 1,08,266/-) for the period April 2009 to December 2012. [89,235/- for

April 2009 to March 2012 + 19,031/- for April 2012 to December 2012= Rs. 1,08,266/-]

3. Deputy Commissioner (preventive) , service tax, Ahmedabad intimated vide letter
dated 19.02.2014 that an inquiry had been initiated against theappellant by issuing

letter dated 21.11.2012 to them.

4. Since the inquiry was pending as on 01.03.2013 appellant has not satisfied eligibity
conditions as stipulated under sub-section (2)(a)(ii) and (2)(a)(iii) ·. section 106 of
Finance Act, 2013 ( chapter VI) under the Service Tax Voluntary Compliance
Encouragement Scheme-2013. Therefore SCN dated 18.07.2014 was issued to appellant

proposing to reject VCES-1 under section 106 finance act, 2013

5. Appellant contended before designated Authority they are not in receipt of any letter
dated 21.11.2012 vide which inquiry covering period 2007-08 to 2011-12 was initiated.

They further contended that CBEC vide sr. No. 4 of Circular No. 169/4/2013-ST has
clarified that section 106(2)(a)(iii) shall be attracted only in such cases where accounts,
documents or other evidences are requisitioned by the authorized officer from the
declaration under the authority of a statutory provisions. Since nb· communication is
received from the department provisions of section 106(2)(a)(iii) would not be attracted.

Thus department can not reject declaration.

6. Adjudicating authority vide impugned OIO rejected the VCES-1 declaration

amounting to Rs. 89,235/- for period April 2009 to March 2012 under provisions of
section 106(2) of the finance Act, 2013 as inquiry for said period was pending as per
service tax preventive letter dated 21.11.2012. Further adjudicating authority accepted

the VCES-1 declaration amounting to Rs. 19,031/- for
2012 under provisions of the finance Act, 2013 as ·

pending.

period was not
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7. Aggrieved by the impugned OIO issued by the Designated Authority, the appellant

had filed the appeal memorandum on 25.02.2016 followed with written submission. It is

contended that VCES-1 declaration amounting to Rs. 89,235/- for period April 2009 to

March 2012 can not be rejected due to following grounds-

(a) that they have not received any so called preventive section letter dated

21.11.2012 vide which inquiry is said to be initiated against appellant. Appellant

has submitted affidavit duly notarized to effect that appellant has not received

any letter dated 21.11.2012.

(b) provisions of section 106(2)(a)(iii) shall be attracted only in such cases where

accounts, documents or other evidences are requisitioned by authorized officer

from the declarant under the authority of the statutory provisions. Appellant

relied upon Sr. No. 4 of CBEC circular 169/4/2013-ST dated 13.05.2013 ?

8. Personal Hearing in the matter was held on 17.08. 2015, wherein Shri Gunjan

Shah, CA appeared on behalf of the appellant and reiterated the grounds of the appeal

memorandum.

DISUCSSION AND FINDING

9. I have gone through the issue in appeal, alongwith the impugned order issued O
the Designated Authority. Limited question before me for decision in case is whether any

of proceedings mentioned in provisions to sub section (2) of section 106 of Finance Act

2013 has been initiated against the appellant which makes VCES-1 declaration for period

April 2012 to December 2012 liable for rejection.

10. Appellant has contended that communication covered under Sr. No. 4 of CBEC

Circular 169/4/2013-ST dated 13.05.2013 can only lead to rejection of VCES-1.

QUERY-------- What is the scope of section 106 er a

communication from department seeking 9 ssnara from
declarant would lead to invoking of section 106 (2

declaration under the said section

following

Clarification given at Sr. No. 4 of CBEC Circular 169/4/2013-ST dated-13.05.2013 is asq.
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ANSWER------Section 106 (2) (a)(iii) of.the Finance Act, 2013 provides for
. {

+

rejection of declaration if such declaration is made by a person against
whom an inquiry or investigation in respect of service tax not levied or. not
paid or short-levied or short paid, has been initiated by way of
requiring production of accounts, documents or other evidence under
the chapter or the rules made there under, and such inquiry or

investigation is pending as on the 1st day of March, 2013.

The relevant provisions, beside section 14 of the Central Excise Act as
made applicable to service tax vide section 83 of the Finance Act,1994,
under which accounts, documents or other evidences can be requisitioned
by the Central Excise Officer for the purposes of inquiry or investigation,

are as follows,-

(i) Section 72 of the Act envisages requisition of documents and
evidences by the Central Excise Officer if any person liable to pay service
tax fails to furnish the return or having· made a return fails to assess the
tax in accordance with the provision of the Chapter or rules made

thereunder.

(ii) Rule SA of the Service Tax Rules, 1994 prescribes for requisition of
specified documents by an officer authorised by the Commissioner for the

purposes specified therein.

The provision of section 106 (2)(a)(iii) shall be attracted only in such cases
where accounts, documents or other evidences are requisitioned by the
authorised officer from the declarant under the authority of any of the
above stated statutory provisions and the inquiry so initiated against the

declarant is pending as on the 1st day of March, 2013.

No other communication from the department would attract the provisions
of section 106 (2)/(a)iil) and thus would not lead to rejection of the

declaration.

11. I find that inquiry initiated vide preventive office letter dated 21.11.2012 is for
period 2007-08 to 2010-11. VCES-1 declaration amounting to Rs. 89,235/- for period
April 2009 to March 2012 is covered under inquiry pe i,e·- , egarding appellant
contention that appellant has not received preventiv d 21.11.2012
hence VCES can not be rejected, I find that only req VCES is that
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inquiry should have been initiated, which is initiated moment inquiry letter is issued. I

hold that VCES amounting to Rs. 89 ,235/- correctly rejected.

12. In view of above discussion, appeal filed by appellant is rejected.
I

llo-I
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

2
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.
To.

M/S Radhe Industries ,
B-87, Maruti Tenamants,
Near Bhavna School, Odhav,
Ahmedabad- 382 415

CopyTo:-
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. Assistant Commissioner (Designated Authority), VCES Cell, Service Tax

Commissionerate, Ahmedabad.
4. The Assistant Commissioner, Service Tax, Division-IV, Ahmedabad.
5. The Assistant Commissioner, Systems, Service Tax Commissionerate,

Ahmedabad.
6. Guard File.
7. P.A. File.


